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The statutory authority since 1948 for
such removal is 28 U.S.C., § 1441(e),
which reads as follows:

“(¢) Whenever a separate and in-
dependent claim or cause of action,
which would be removable if sued
upon alone, is joined with one or
more otherwise non-removable
claims or causes of action, the cn-
tire case may be removed and the
district court may determine all is-
sues therein, or, in its discretion,
may remand all matters not other-
wise within its original jurisdic-
lion,”

[1] The Supreme Court has had only
one occasion to construe this section. In
American Fire & Cas. Co. v. Finn, 341
U.S. 6, 71 S.Ct. 534, 95 L.IEd. 702, we are
told that the new statutory test of re-
movability requires that the controversy
be not merely separate or separable but
that it also must be independent of the
nonremovable controversy.

[2] The Tenth Circuit (Snow wv.
Powell, 189 F.2d 172) and many district
courts have had occasion to pass on-the
problem and it is not an exaggeration to
say that at least on the surface the field
luxuriates in a riotous uncertainty.
Rather than add to it by further discus-
sion we hold, after reviewing all these
cases that plaintiffs’ motion should be
granted, We have come to this deter-
mination by finding that the third-party
suit is-not separate and independent as
required. In fact it does not state a
claim, except in futuro. In the nature of
things it might be completely non-exist-
ent. Even if in the exercise of our dis-
cretion we were to leave it in this court
and remand the principal action it would
be a futile gesture since at this time it
states no claim except one that would
come into being when, as and if the
plaintiffs are successful in the original
action. Whether it is “joined with”
plaintiffs’ claim, as those words are used
in the statute, we do not decide.

Motion to remand granted.
Settle order.

AIR LINE PILOTS ASSOCIATION, IN.
TERNATIONAL, ¢t al, Plaintifls,
V.
Elwood R. QUESADA, Individually and as

Administrator of the Federal Avia-
tion Agency, P*pfendant.

United States D' ict Court
S. D. New 19rk, «
March 14, 1960.

Suit to restrain enforcement by ad-
ministrator of Federal Aviation Agency
of regulation forbidding commercial air
carriers from utilizing pilots beyond the
age of 60. Plaintiffs filed motion for
preliminary injunction. The District
Court, Bicks, J., held that record failed
to show that IFederal Aviation Agency
regulation forbidding commercial air car-
riers from utilizing pilots over age 60
bore no reasonable relationship to public
safety, and consequently preliminary in-
junction staying effective date of reg-
ulation would not be granted.

Motion denied.
Affirmed 276 F.2d 892.

1. Aviation ¢=121

Pilots do not have such a vested
right, without limit as to duration, to
scrve as pilots on commercial air carriers,
as will deprive Federal Aviation Agency
of authority to promulgate a regulation
forbidding commercial air carriers from
utilizing pilots over age 60. U.S.C.A.
Const. Amend. 5; Federal Aviation Act
of 1958, §§ 1 et seq. 601(b), 49 U.S.C.A.
§§ 1301 et seq., 1421(b).

2. Injunction &147

Record failed to show that Federal
Aviation Agency regulation forbidding
commercial air carriers from utilizing
pilots over age 60 bore no reasonable re-
lationship to public safety, and conse-
quently preliminary injunction staying
effective date of regulation would not be
granted, Federal Aviation Act of 1958,
§§ 1 et seq., 601(b), 49 U.S.C.A. §§ 1301
et seq., 1421(b).
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3. Adminis{rative Law and Procedure
=760

While the courts will not hesitate to
strike down regulations not authorized
or illegally promulgated, they will not
attempt to substitute their judgment for
that of the adm’ istrative agency.

4. Aviation ¢=121"

Federal Aviation Agency regulation
forbidding commercial air carriers from
utlilizing pilots over age 60 did not con-
stitute an illegal intrusion into matters
reserved for consideration by the carriers
and the pilots, and to the extent that re-
sults reached across the bargaining table
are not consistent with the congression-
al policy that the agency promulgate
rules and regulations to provide ade-
quately for the highest possible degree
of safety in air commerce, the bargaining
results must give way, Iederal Aviation
Act of 1958, §§ 1 et seq., 601(b), 49
U.S.C.A. §§ 1301 ct seq., 1421(b).

5. Injunction <=1386(3)

Where the questions presented on an
application for a preliminary injunction
are grave and the injury to movant will
be certain and irreparable while if the
injunction be granted the injury to the
opposing party, even if the final decree

be in his favor, will be inconsiderable or

may be adequately indemnified by a bond,
the injunction usually will be granted.

Samuel J. Cohen, New York City (Co-
hen & Weiss, New York City), for plain-
tiff,

S. Hazard Gillespie, U. S. Atty., for S.
D. New York; Robert J. Ward, Asst.
U. 8. Atty., Sherman J. Saxl, Asst. U. 8,
Atty., New York City, on brief, for de-
fendant.

BICKS, District Judge.

[1] Motion by plaintiff for a prelim-
inary injunction staying the effective

1. According to a statistical projection pre-
pared by the FAA, an average of 47 pilots
60 years of nge and over will be serving
on air carriers in the 12 month period
from March 15, 1960, to March 15, 1901,
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date of Civil Air Regulations Amend-
ments 40-22 and 41-29 effective March
15, 1960 is denied. Any attempt to weigh
the countervailing considerations of dol-
lar loss to the approximately 40 pilots
against the public 1 safety in air carrier
operations borders on vulgarity. As
against the determination made by L.
Gen. Quesada, Commanding General of
the 9th Taclical Air Command from the
time of invasion of Normandy until the
termination of air hostilities in Lurope,
with an accumulated expericnce of 12,000
(twelve thousand) hours as a pilot, now
serving as Administrator of the Federal
Aviation Agency, based in part on: (1)
the views of the airlines as expressed by
the Air Transport Association of Amer-
ica “that age 60 is a reasonable and ju-
dicious age limitation to use on an in-
dustry wide basis, Therefore, the air-
line industry recommends the adoption
of the age 60 limitation”; (2) the report
from the President of the Aerospace
Medical Association: “Our Association
supports the Ifederal Aviation Agencey in
making this regulation in the interest of
public safety * * = Insight into the
validity of this regulation in the realm
of public safety is very well summarized
in the editorial from the Washington
Post of December 8, 1959, entitled, ‘Pi-
lot Age and Safety' 2", (3) the stlate-
ment of Harry T, Guggenheim, aviation
authority and chairman of the governing
body of the Cornell-Guggenheim Avia-
tion Safety Center, released May 19,
1959, wherein, in part, he observed:
“There is, of course, a wide range of in-
dividual differences in ability in older
years. One cannot say with certainty
that a given man over 60 cannot safely
pilot a modern transport plane, or that
the cutoff point comes at this age or even
younger. But there is increasing cvi-
dence that as men grow older, they un-
fortunately experience deterioration for
which maturity, experience, judgment

and that an estimated 846,000 passcugers
will be earried by these pilots during that
period,

2. Sce editorinl p. 69 Jauuary 1960—Vol,
31, No. 1.
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and skill cannot compensate adequately.
We must keep in mind the ever-inereas-
ing performance characteristics of mod-
ern aircraft. Where higher speeds sig-
nificantly reduce the time available lo
conduct a sequence of operations in
emergencies there is no doubt that many
of these older pilots can successfully con-
tinue flying their present aircraft, and
even make transition to fasler ships by
completing more objective and rigid
flight checks, Bt there will be the ocea-
sional one who cannot—and this fact
may not be discovered until there is a
disastrous crash, which may take many
lives,” The Federal Aviation Agency,
which regulates such matters, now has a
minimum age limit of 23 for Class I pi-
lot’s certification, but no upper age. Mr.
Guggenheim recommended that the
Agency act promptly to safeguard the
public, (IEmphasis supplied.); (4) the
views of Dr. Ross A. McFarland of the
Harvard School of Public Health, and
Dr. Brian O'Doherty published in
“Handbook of Aging and the Individu-
al”, edited by James E. Birren (1959),
Chapter XIV, Sub. V: “Aging as Be-

lated to Air Transportation”, “The proc- .

ess of aging is of greater significance
for airmen than for most occupational

groups because of the exacting de-
mands on their individual abilities.
* % % GSlowing reaction times for

complex performance may reduce a pi-
lot’s ahility to take the necessary ac-
tions required by modern, high speed jet
aircraft. These changes may vary great-
ly from one person to another in both
nature and extent, but even minor de-
terioration in many of the psychological
and physiological functions may interact
to produce a significant loss in general
efficiency. Although it is not yet possi-
ble to establish a retirement age for
civil airline pilots based on scientifically
determined facts, enough is known about
the aging process to suggest that these

pilots should retire at about the age of

60; (5) the well nigh accepted conclu-
sion that, unfortunately, medical science
at the present time does not have any
means of accurately determining the

physiological age of any specific individu-
al nor is there any reliable method of
predicting accurately the occurrence of
sudden incapacitation due to heart at-
tacks, strokes or debilitating scizures, we
are: (a) cited to an 1953 article of Dv.
Ross A, McFarland, the 1959 article re-
Terred to supra apparently having been
overlooked; (b) told that the Aerospace
Medical Association has not supported
the proposal-—again plaintiffs appear o
have overlooked the statement of the
president of that association prominent-
ly published in its Journal of January
1960; (e¢) cited to two arbitration
awards made in proceedings had pursu-
ant to collective bargaining agreements
between the plaintiff association and
Western Air Lines, Inc., in one instance,
and National Airlines, Inc. in the other.
The issue in each proceeding was wheth-
er the employer had the right under the
particular agreement unilaterally to re-
tire a pilot who had attained his 60th
birthday. In both proccedings the an-
swers were in the negative. The mere
statement of the issues determined by
the arbitrators demonstrates beyond
cavil their inappositeness. In fact, in the
American Airlines, Inc. proceeding, the
opinion expressly states, inter alia:
“% % ¥ we do not pass on the desira-
bility or efficacy of mandatory retire-
ment age at 60 for pilots. That was
not the issue Ubefore wus. (Emphasis
supplied). We are not asked' to de-
termine whether retirement at that
age would best serve the interests
of safety.” The impartial chairman
of the panel in the Western Air Lines,
Inc., case, after first deciding that the
language of the agreement did not liter-
ally authorize, nor in haec verba pro-
hibit retirement at age 60, held that it
did prohibit a change of working condi-
tions which would impair rights in ef-
fect when the agreement became effec-
tive. “The question”, he wrote, ‘“then
becomes whether the carrier had in ef-
fect at the commencement of this agrec-
ment a retirement policy. This is a ques-
tion of fact which cannot be resolved in
favor of the union.” Having disposed of
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the issue as submitted, he continued to
consider “whether it is just and reasona-
ble to presume that no pilot should be al-
lowed to perform as a pilot after age 60.”
On this subject he found ‘“‘some doubt
even in the carrier’s mind that an exact
(emphasis supplied) chronological age
aulomatically renders a pilol unfit”, be-
cause, “the carrier apparently never in-
tended to retire the grievant involved
herein exactly at age 60, but rather
planned to have him continue for about
3 months * * *” We are not in-
formed of the proof before this arbitra-
tor, but in appraising the weight to be
given to it in this proceeding, it should
be observed that at “some age—say
90—" he “would take judicial notice of
impairment beyond all reason”. TFur-
thermore, and importantly—it docs not
appear that the public interest—in the
person of a representalive of the appro-
priate governmental agency—was repre-
sented.  Asserted also is that the pro-
posed regulation violates the TFifth
Amendment rights of the plaintiffs.
Their position, it would seem, is that
they have a vested right, without limit
as to duration, to serve as pilots on air
carriers which may not be denied to
them by changes in the regulations pro-
mulgated by the Federal Aviation Agen-
cy. The answer is that neither in statute
under which, nor in the card or certifi-
cate which was issued them, is there au-
thority .for that position. The Federal

Aviation Act of 1958 (49 U.S.C.A. §§

1301-1542), imposes upon the defendant
the duty and responsibility of promul-
gating rules and regulatlons to provide

adequately for the highest possible de-
_gree of safety in air commerce. The

Aummlstrator is dxrected to exercise and

perform his  powers and dutlés under the

Act in such _manner as “w1ll best tend

_to reduce or eliminate the posszbzlzty

(emphasis supplxed) of, or rccurrence
of accxdents in air txansportation

* %49 U.S.C.A. § 1421(b).

The
act became effective December 31, 1908

and the Administrator promptly initiat-
ed a review of the then existing regula-
tions. Such study revealed there was no
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maximum age limit preseribed for ajr
pilols.  The reason therefor becomes ap.
parent when we consider the relative in-
fancy of the industry and that in 1947
there were no active airline transport
pilots who had attained the age of 60
The Agency records disclosed however

that by the latter part of 1959 there .

would be approximately 35 pilots who
would be over 60 and that by 1962 there
would be more than 80 active carrier
pilots in that age group, The fact that
many airlines were changing over to the
newer jet planes made the need for meet-
ing this problem the more urgent, After
extended investigation, conferences and
study, General Quesada concluded that
procrastination certainly was contra-in-
dicated, if, indeed, not unfaithful to the
trust imposed in him by the President,
to administer the law with a view to ef-
fectuating its purposes. There then fol-
lowed promulgation of the amendinent
sought to be enjoined, publication there-
of in the Federal Register, and an invita-
tion to all interested persons to partici-
pate in the making of the rule by sub-
mitting any material they desired, in
writing or by oral argument. The period
for so doing was extended an additional
30 days until September 28, 1959, All
replies were carefully examined and con-
sidered. None of them indicated the
availability of additional information
which would be of help, nor any area for
further study which might be explored
productively within a reasonable period
of time.

(2,3] Plaintiffs’ objections to the
regulation are many. They urge, for in-
stance, that the Administrator does not
have sufficient statistical information up-
on which to predicate his finding that
the regulation bear a reasonable relation-
ship to public safety. As olready indi-
cated, the number of pilots who have at-
tained the age of 60 is so small, relative-
ly, to the total number of licensed pilots
engaged in air carrier operations that
statistics would be meaningless. The
fundamental difference in approach to
the problem is significant, General Que-
sada urges that accidents are not neces-
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garily the sole or even the most helpful
source of information {or the formula-
tion of mnecessary safely rules, “I am
sure,” he states in his affidavit submit-
ted on this application, “that the public
Jeserves and Congress expects that in
administering the safety rule making re-
sponsibility of the Federal Aviation Act
of 1958, we should be something more
than an agency which is merely respon-
sive to disaster.”” While the Courts will
not hesitate to strike down regulations
1ot authovized or illegally promulgated,
they will not attempt to substitute their
judgment for that of the administralive
agency. We deal here in an area where
the public safety is in a very real way
involved. The outstanding expertize of
the Administrator, the apparent carcful
study dedicated to the problem and a
proper regard for the separation of pow-
ers between the judicial and administra-
tive branches of our government, sug-
gest that interference with the effective
date of the regulation would be usurpa-
tion,

[4] The contention that the regula-
tion constitutes an illegal intrusion by
the Administrator into matters reserved
for consideration by the airlines and the
pilots overlooks that Congress constitut-
ed the Administrator the agent to pro-
tect the public interest. To the extent
that results reached across the bargain-
ing table are not consistent with the Con-
gressional policy, they obviously must
give way.

[5] Ohio Oil Co. v. Conway, 1929, 279
U.S. 818, 49 S.Ct. 256, 73 L.Ed. 972;
Chicago, Burlington & Quincy R. Co. v.
Chicago Great Western R. R. Co,, 8 Cir,,
1951, 190 ¥.2d 361; Chicago Great West-
ern Ry. Co. v. Chicago Burlington &
Quincy R. Co., 8 Cir., 1952, 193 I.2d 975;
and Benson Hotel Corp. v. Woods, 8 Cir.,
1948, 168 F.2d 694, relied on by plaintifls
are to the cffect that where the questions
presented on an application for a prelim-
inary injunction are grave and the injury
to the movant will be certain and irre-
parable while if the injunction be grant-
ed the injury to the opposing party, even
if the final decree be in his favor, will be

inconsiderable or may be adequately in-
demnified by a bond, the injunction usu-
ally will be granted. Implicit in this con-
tention is that we place a dollar value
upon human life,

The other contentions pressed by mov-
ants have been considered and found un-
sound.

Unless plaintiffs propose to call the at-
tention of the Court to materials not re-
ferred to in their papers and briefs con-
sidered on this motion, an application-—
should they be minded to make one—7for
a stay pending appeal will be and may he
deemed denied.

So ordered.
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